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 MASTER SERVICES AGREEMENT

AGREEMENT NUMBER CON00031784
On March 12, 2020, the World Health Organization declared COVID-19 a pandemic. On March 13, 2020, the President of the United States declared a National Emergency Concerning the Novel Coronavirus Disease (COVID-19) Outbreak.  Several Ohio organizations have agreed to cooperate, in the interest of public health, to address and mitigate the pandemic and national emergency.  
To facilitate this cooperation, Battelle Memorial Institute (“Battelle”) agrees to provide to ____________ (“Client”) certain services in accordance with the following terms and conditions.  Acceptance of this Master Services Agreement (“Agreement”) by Client does not preclude Battelle from performing the same or similar services for others. 
The parties represent that the use of these products and/or diagnostic tests and/or services rendered by Battelle will be in accordance with applicable law and COVID-19-related emergency declarations and use authorizations. Provision of these products and/or diagnostic tests and/or services rendered by Battelle is intended to be within the scope of the Public Readiness and Emergency Preparedness Act (PREP Act) and the PREP Act COVID-19 declaration issued by the U.S. Department of Health and Human Services, effective as of February 4, 2020.
1. TERM OF AGREEMENT  

This Agreement shall become effective on the date of last signature below (the “Effective Date”) and will expire one (1) year from the Effective Date unless extended in writing by the parties.  Battelle reserves the right to unilaterally extend the term of this Agreement for administrative purposes until all payments for services and fees have been received by Battelle. 
2. SERVICES
Battelle will provide the services in accordance with the financial terms described in the attached Task Order, which is incorporated herein. The parties may modify the Task Order from time to time by mutual written agreement.  All services provided by Battelle shall be deemed accepted when rendered or provided by Battelle.  

3. INVOICING, PAYMENT & TAXES 
Battelle shall submit invoices to Client on a monthly basis as charges are incurred.  Client agrees to pay Battelle's charges within thirty (30) days of the invoice date without set-off.  Invoices not paid within 30 days shall accrue interest at the rate of two percent (2.0%) per month. All payments by Client to Battelle under this Agreement shall be in United States Dollars.
The rates/fees listed in the attached Task Order include current federal, state and/or local taxes levied in the United States on these services or on the wages paid to Battelle’s United States employees; however, it does not include any applicable sales, use or similar transactional taxes (hereinafter defined as “Sales Tax”) levied in the United States.  If Battelle receives a valid Sales Tax exemption certificate for the applicable transaction from the Client, Sales Tax will not apply.  Applicable Sales Tax or additions to or changes to the current federal, state and/or local taxes levied in the United States on the services covered by this Agreement that result in an increase of costs associated with this Agreement shall be the obligation of the Client and shall result in an increase to the rates/fees listed in the attached Task Order. 
4.  INTELLECTUAL PROPERTY  
Each party shall retain the entire right and title to its intellectual property in existence prior to this Agreement or which is thereafter developed independently of this Agreement, and no rights of any kind with respect to such property shall be granted to or otherwise created by either party to this Agreement except under a separate written agreement signed by Battelle and Client.  Due to the nature of the services to be provided, the parties do not anticipate the creation of any intellectual property.  However, in the unlikely event that intellectual property is developed, no rights to such intellectual property are transferred by this Agreement.  Client will have the right to use, within the scope of the Task Order, all technical information generated and embodied in reports and correspondence transmitted to Client, if any.  Battelle hereby retains an irrevocable, royalty-free, paid-up, worldwide non-exclusive license to use intellectual property developed under the Task Order for research, development, and demonstration purposes for itself and others.
5. CONFIDENTIALITY  
For purposes of this Agreement, “Confidential Information” shall refer to all non-public, confidential, or proprietary information disclosed on or after the Effective Date, by either party (a “Discloser”) to the other party (a “Recipient”) or its affiliates, or to any of such Recipient’s or its affiliates’ employees, officers, directors, partners, shareholders, agents, attorneys, accountants, or advisors (collectively, “Representatives”), which is clearly labeled and designated in writing as “Confidential” or would otherwise reasonably understood to be Confidential Information based on the type and nature of the information disclosed and the context of the disclosure.  Confidential Information may also include trade secrets. 

Recipient shall protect Confidential Information with the same degree of care as it applies to protect its own confidential information. Recipient shall have no obligation of confidentiality with respect to Confidential Information, which: (a) at the time of its receipt is generally available in the public domain, or thereafter becomes available to the public through no act or omission of the Recipient; (b) was independently known or developed by Recipient prior to receipt thereof from Discloser, as shown by prior, legally competent, written records of Recipient; (c) is made available to Recipient as a matter of lawful right by a third party without breach of any nondisclosure obligation and without restriction on disclosure; (d) is required to be disclosed by law, court order, or regulation; or (e) is authorized for disclosure in writing by Discloser.

At any time during or after the term of this Agreement, at the Discloser’s written request, the Recipient shall promptly return to the Discloser all copies, whether in written, electronic, or other form or media, of the Discloser’s Confidential Information, or destroy all such copies and certify in writing to the Discloser that such Confidential Information has been destroyed.  Notwithstanding the foregoing, the Recipient may keep one (1) copy of the Confidential Information to comply with its record retention policies. 

Notwithstanding anything to the contrary herein, each party’s rights and obligations under this Agreement relating to Confidential Information shall survive any expiration or termination of this Agreement for a period of five (5) years from the date of such expiration or termination, even after the return or destruction of Confidential Information by the Recipient.  
6.  WARRANTY AND LIMITATION OF LIABILITY
ALL SERVICES ARE PROVIDED TO CLIENT AS-IS. BATTELLE MAKES NO OTHER WARRANTY OR GUARANTEE, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY, OR FOR ANY PARTICULAR RESULT.
Notwithstanding any other provision of this Agreement to the contrary, in no event shall either party be liable to the other for any indirect, incidental, special, punitive, or consequential damages, arising from or in connection with this Agreement and regardless of the cause of action or theory of law asserted.

In no event shall Battelle’s maximum cumulative liability, regardless of the cause of action or theories of law asserted, exceed the total amount paid by Client to Battelle under this Agreement.
7. Indemnity
Client agrees to indemnify, defend, and hold Battelle, its affiliates, and their respective directors, officers, employees, consultants, and agents harmless from any and all liabilities, demands, damages, costs and expenses (including reasonable attorneys’ fees and court costs) arising from any suits or claims, including those asserted by third parties. Notwithstanding the foregoing, Battelle shall not be entitled to indemnification protection for claims related to its willful misconduct or gross negligence. 
8. COMPLIANCE WITH LAWS 
The parties agree to comply with all laws and regulations applicable to the performance of their respective obligations under this Agreement, including those related to export control, and neither party shall export nor re-export any tangible goods, service or information related to this Agreement without first obtaining any required export licenses or other governmental approvals, if required by law.  Each party is responsible for its own compliance with this provision.
9. nON-ENDORSEMENT AND Use of Name
Battelle does not endorse products and services.  Therefore, Client agrees that it will not use or imply Battelle’s name or marks, or use Battelle’s reports, for advertising, promotional purposes, raising of capital, recommending investments, or in any way that implies endorsement by Battelle without Battelle’s prior written approval.  Battelle will not use Client’s name or marks for advertising or promotional purposes without Client’s prior written approval.  
10. Termination
Either party may terminate this Agreement for its convenience upon thirty (30) days written notice to the other party. Any termination or expiration of this Agreement by Client shall not affect Client’s payment obligations for services rendered by Battelle prior to the date of such termination or expiration.  
11.  Force Majeure
Neither Client nor Battelle shall be liable for any expenses, losses or damages (except payment of monetary obligations) resulting from delay or failure to perform caused by acts beyond the control of the party delayed or unable to perform including, without limitation, acts or failure to act of government, war, acts of terror, civil unrest, extreme weather conditions, and pandemics (a “Force Majeure Event”).  In the event of any delay or failure to perform occasioned by the foregoing, the time for performance will be extended by a period of time equal to the time lost by reason of such delay or failure to perform and any other affected provision(s) of the Agreement including, without limitation, price, shall be equitably adjusted provided that the party delayed or unable to perform provided the other party with written notice of the occurrence and impact of the Force Majeure Event.

12. INSURANCE

Each party shall maintain during the term of this Agreement and at its own expense, insurance in amounts reasonable and customary for a responsible entity in its industry, and all insurance required by any applicable law or regulation of a jurisdiction having authority over the party's operations or activities.

13.  Miscellaneous 
Each party is, at all times, acting as an independent contractor under this Agreement and not as an agent, employee, joint venturer or partner of the other.

This Agreement may not be assigned in whole or in part without the prior written consent of both parties, which shall not be unreasonably withheld or delayed.  This Agreement shall be binding upon, inure to the benefit of, and be enforceable by and against the successors and permitted assigns of each party.
The failure by one party to require performance of any provision or to exercise any right, remedy or option available under this Agreement shall not affect that party's right to require performance or to exercise such right, remedy or option at any time thereafter, nor shall a waiver of any breach or default of this Agreement constitute a waiver of any subsequent breach or default or a waiver of the provision itself.
If any part of this Agreement shall be held invalid or unenforceable, such invalidity or unenforceability shall not affect any other part of this Agreement.
This Agreement may be modified or amended only by mutual agreement in writing.  No course of dealing, usage of trade, waiver, or non-enforcement shall be construed to modify or otherwise alter the terms and conditions of this Agreement.

This Agreement represents the entire agreement of the parties and supersedes any prior discussions or understandings, whether written or oral, relating to the subject matter hereof and neither party makes any representations other than as expressly set forth in this Agreement.  In the event of any conflict or inconsistency between these terms and conditions and those of any Task Order, these terms and conditions shall control.

This Agreement shall be construed in accordance with the laws and enforced within the jurisdiction of the State of Ohio, without regard to its conflicts of law principles.

Clauses 3, 4, 5, 6, 7, 8, 9, 10 and 13 shall survive termination or expiration of this Agreement.
IN WITNESS WHEREOF, this Agreement is executed by the duly authorized representatives of the parties.
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TASK ORDER
Pursuant to the MSA between Client and Battelle Memorial Institute, effective ___________, the Parties hereby agree as follows:
Services: 

Battelle will provide decontamination services to Client for hospital Personal Protective Equipment (PPE), including, but not limited to, goggles, face shields and N95 filtering facepiece respirators. Client will be responsible for coordinating transportation of PPE to and from the Battelle West Jefferson Campus located at 1425 State Route 142, West Jefferson, Ohio 43162. Client’s designated driver will deliver used PPE generated at Client Locations to the designated drop off location. Battelle will receive and store contaminated PPE prior to decontamination. Battelle will decontaminate and repackage PPE for retrieval by a Client-designated transport service. Battelle will deliver a chain of custody form (or equivalent) indicating conditions of the decontamination implementation process in addition to chemical indicators which will be used to qualify each decontamination cycle will be provided for each decontamination cycle performed for all PPE upon retrieval. 

Rates/Fees: 
· $3.25 per N-95 or N-95-equivalent respirators as defined in Battelle’s FDA EUA available on the FDA’s website. 
Advance Payment:

· N/A
IN WITNESS WHEREOF, this Agreement is executed by the duly authorized representatives of the Parties.
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